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Abstract

The legal position of the Minutes of Boundary Documents contains many legal instruments against
the state's right to control over forest areas, but this is often misunderstood, causing legal
uncertainty, especially the legal position in the trial of proving ownership, for this Minutes of
Boundary Demarcations need to be studied further, especially regarding certainty and
classification. evidence in civil procedural law. This research is a normative juridical research,
using a statutory approach. The conclusions that can be drawn from this research are, firstly, the
existence of Minutes of Boundary Demarcation is not merely authentic evidence but an
instrumental constitutional authority for the state to control forest areas, and contains three
aspects, juridical, historical and sociological.
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1. INTRODUCTION

As one of the rights of the people and citizens of Indonesia, land ownership holds a crucial
meaning for humans - simply put, humans need a place to shelter themselves. To regulate the issue
of land ownership, the State plays a role in comprehensively regulating it, and this is the purpose
and goal of a legal state that aims to achieve orderly social rules, discipline, balance, and justice.
Mochtar Kusumaatmaja once said, "By achieving orderliness in society, it is hoped that the
interests of humans will be protected.”(Mochtar Kusumaatdmaja, 2012). According to Sudikno
Mertokusumo, legal principles not only protect human interests from potential dangers but also
regulate relationships among humans. By regulating relationships among humans, in addition to
creating order or stability, it is hoped that conflicts or disruptions of those of interest can be
prevented or resolved. (Sudikno Mertokusumo, 2019). Satjipto Rahardjo elaborates further that the
presence of law serves, among other things, to integrate and coordinate conflicting interests among
different parties. Law helps to reconcile the differences in these interests that may collide with one
another. (Satjipto Rahardjo, 1991).

At the constitutional level, the meaning of Article 33 paragraph (3) of the 1945 Constitution
of the Republic of Indonesia (herein after abbreviated as UUD NRI 1945) provides a strong
foundation that land, water, and natural resources contained therein are owned by the state and
must be used for the maximum prosperity of the people. The elaboration of this provision was then
followed up by Law Number 5 of 1960 concerning the Basic Agrarian Principles (hereafter
abbreviated as UUPA)(Undang-Undang Pokok Agraria , 1960). Agrarian conflicts seem
unavoidable, one of the causes being the transition period from the colonial era to independence,
where the implementation of various rules to provide legal certainty was not fully effective, and on
the other hand, the community has not fully understood the process taken by the government. The
breakthrough made by the government is prioritizing legal certainty by prioritizing the registration
of land ownership rights and requiring the government to carry out land registration throughout the
territory of the Republic of Indonesia, due to the minimal knowledge and awareness of the
community regarding land ownership proof . Often, the community simplifies their understanding
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of the letter C.(Aminuddi Salle, 2007) on a par with the Certificate of Ownership (hereinafter
referred to as SHM). As a result, the general public, particularly rural communities, are not fully
aware of their obligation to register their land ownership, and many landowners have yet to register
their land ownership rights. Consequently, there are still many plots of land that have not been
registered in accordance with the requirements of the law.

Meanwhile, from a juridical perspective based on Government Regulation No. 24 of 1997 as
amended by Government Regulation No. 18 of 2021 on Land Registration, the valid proofs of land
ownership rights are strong evidence tools in accordance with Article 19 paragraph (2) letter c,
Article 23 paragraph (2), Article 32 paragraph (2), and Article 38 paragraph (2) ) of UUPA, but the
certificate is not yet absolute or may still be disputed by others who claim to have the same land
rights. The same point was also stated by Boedi Harsono that UUPA aims to guarantee legal
certainty but does not adopt a positive system. (Widhi Handoko, 2014), Therefore, the registration
system in Indonesia uses a negative-positive system, which explains that the certificate is a strong
proof of ownership but cannot be considered absolute.

Concerns about increasing land disputes, particularly regarding ownership claims, have been
on the rise in recent years. According to the National Development Planning Agency
(BAPPENAS), cases involving disputes between community members account for the largest
share, at 71.45%. This figure is an accumulation of at least five typologies of cases related to land
possession and ownership, land boundary disputes, as well as issues related to land use and
management (Armida S. Alisjahbana, 2013). Based on the above case, not all agrarian conflicts are
resolved through deliberation, but some parties choose to resolve them through the court system
(litigation). This is evidenced by the Annual Report of the Supreme Court which states that for the
period of 2018-2019, land disputes totaled 1009 disputes. The table list is as follows :

Tabel 1. Classification of Civil Cases Received by the Supreme Court of the
Republic of Indonesia in 2019

No Classification Number Persen
1 Unlawful Acts 1427 44,26
2 Land Disputes 1009 20,17%
3 Contracts 602 16,63 %
4 Resistance 300 4,97 %
5 Divorce 150 4,90 %
6 Inheritance 59 3,69 %
7 Joint property 46 2,46 %
8 Determination 25 1,40 %
9 Breach of contract 97 0,12 %
10 Others 33

Number 3.748

Source: (Annual Report of the Supreme Court of the Republic of Indonesia, 2019

Based on the table above, it shows that agrarian conflicts still dominate as the type of
disputes in court, indicating a lack of comprehensive legal certainty, particularly regarding proof in
court, which is indicated by the fact that the proof of ownership certificate in Indonesia is still
follows the negative system. However, there is a jurisprudence of the Supreme Court in MA. Reg
No 84/Sip/1973 dated June 25, 1973, which states that records from village books or Letter C
cannot be used as proof of ownership in court if not accompanied by other evidence. This is what
was raised by the plaintiffs in court in the ruling No. 67/Pdt.G/2021/PN Kwg regarding the dispute
over forest area land and Ruling No. 54/Pdt/G/2014/PN.SImn regarding land ownership disputes,
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where the judges have different views on the position of Letter C as evidence in court. This is
further explained in the table below :

Table 2. Study of Judgment Examination on the Position of Letter C

Case Number First Instance Description

The judge won Letter | The judges' consideration regarding the

67/Pdt.G/2021/PN C against  Perum | supporting evidence of Letter C,
Kwg Perhutani regarding | compared to the documents of Perum

Forest Areas Perhutani.

The judges' consideration regarding the

supporting evidence of Letter C, was

outweighed by the evidence from

Perum Perhutani

The judge defeated the
plaintiff who had Letter
C evidence

21/Pdt.G/2012/PN.Sm
p

The case above involves Perum Perhutani as the defendant party, which definitively is a
State-Owned Enterprise (BUMN) engaged in the forestry sector, and its working area covers state
forest areas, including production and protected forests, in Java and Madura islands. Its duties and
authorities include conducting forest management activities while considering economic, social and
environmental aspects. (Perhutani, 1897).

Both of the above decisions can be analyzed in depth as a case study in which the judges are
still in a state of doubt in placing Letter C as proof of ownership, even though it has been regulated
and established that Letter C is no longer valid proof of ownership. However, this does not mean
that Letter C can be ignored as evidence in court because some members of the public still do not
understand Letter C. Therefore, a classification/categorization of supporting evidence for Letter C
is needed as a guideline for judges in deciding cases so as not to apply the law incorrectly.
Therefore, the researcher is interested in studying the topic with the title "LEGAL STANDING
OF THE FOREST AREA OCCUPATION BOUNDARY REPORT IN PROVING LAND
OWNERSHIP DISPUTES”

2. IMPLEMENTATION METHOD

The type of legal research conducted is normative juridical research, where the law is
conceptualized as what is written in legislation (law in books) or law is conceptualized as rules or
norms that are a standard of human behavior considered appropriate. (Amiruddin & Zainal Asikin,
2012). In normative research, the law referred to is not only in the form of statutes, but also related
to the theoretical framework, philosophy, comparative law, structure, and composition of
explanations of each article in the statutes. Thus, normative legal research is not only identified
with legislation. Rather, it encompasses various aspects related to the system of norms as its object
of study, such as ideal legal values, legal theories, legal principles, legal doctrines, judicial
decisions, and legal policies. (Irwansyah, 2021). The author's research will focus on the study of
the decision in case number 67/Pdt.G/2021/PN.Kwg Jo. Number 682/Pdt/2021/PT Bdg, where all
the issues will be examined based on a juridical normative study with a certain approach as the
basis for constructing a proper, logical, and accurate legal argument.
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3. RESULTS AND DISCUSSION
Evidence and Legal Status of Berita Acara Tata Batas with the Emergence of Letter C

The Ministry of Forestry has been established as an institution responsible for implementing
forest management functions according to the law in Indonesia, as stipulated in the Republic of
Indonesia Law Number 41 of 1999 on Forestry. One of the authorities granted to the Ministry of
Forestry is to establish companies that manage forestry activities. Perum Perhutani is a
management company responsible for forest management activities, which operates under the
coordination of the Ministry of Forestry. Perum Perhutani is a state-owned enterprise (BUMN) that
has a unique characteristic, which aims to make a profit while also fulfilling the government's
mission to provide benefits to communities living around forest areas. According to the
Constitution of the Republic of Indonesia Number 5 of 1960, which is the implementing article 33
paragraph 3 of the 1945 Constitution, the state has absolute control over land. Without such
control, fair and equitable welfare cannot be achieved. The state is not required to act as the owner
of the land, but only as the party that controls the land. This control is legitimate because the state
reflects the organizational power of the nation and carries out its duties through rights and
obligations based on values and beliefs in the One Almighty God.

The legitimacy of the state's right to control land is derived from its nature as an
organizational power representing the entire population and based on state sovereignty. Therefore,
the state's right to control land is the highest right, which means that all other rights to the land are
subordinate to the right of control. As a consequence, if the state wants to control land that has
other rights attached to it, those other rights must be eliminated or replaced. (Winahyu Erwingsih,
2009). The state's right to control land includes the control of forests managed by state-owned
enterprises, such as Perum Perhutani. However, the management process is not without challenges,
especially in handling forest conflicts. Perum Perhutani faces various forms of conflict in managing
forest areas, such as conflicts over claims to forest areas by other parties, including government
agencies, legal entities, and local communities. These demands can be based on previous
ownership rights, customary rights, or the belief that the land is "free state land" that can be
explored, occupied, worked on, and applied for certification.

Talking about tenure conflicts, the word "tenure™ comes from "tenure," which originates
from the Latin word "tenere" which includes the meanings of maintaining, holding, and owning.
According to Wiradi (1984), this term is usually used in descriptions that discuss the fundamental
issue of the legal status of resource ownership. In other words, discussing tenure issues in forest
resources means discussing the legal status of land ownership and all the vegetation on it. (Soedino
MP Tjondronegoro & Gunawan Wiradi, 1984). In the working area of Perum Perhutani, there have
been several disputes or claims over forest areas based on land certificates ("girik™). To resolve
these lawsuits, a cross-examination of the evidence submitted and gathering information related to
the land's history is necessary, which can be obtained from land tax books and land registration
officers' records kept at the Village Office or Tax and Building Service Office. Perum Perhutani
also needs to provide counter-evidence, known as "tegenbewijs,” to challenge the validity of the
lawsuit. This can be achieved through an inventory of boundary documents and investigating the
possibility of land exchange or purchase processes.

The Boundary Marking Report is the final document in a series of processes for validating
forest areas, through which the state's right to control the forest area is legitimized systematically.
At least the boundary marking process is regulated in the Ministry of Forestry Regulation No. P.44
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/ Menhut-11 / 2012 on Forest Area Validation, which includes several stages before the issuance of
the Boundary Marking Report. These stages include: (Rahmad Effendi et al., 2020) :
1. Designation of Forest Area
The designation of forest areas begins with the Minister of Forestry's decision on a legal
basis along with the attachment of the Forest Area Map of South Kalimantan Province, signhed
jointly by the Minister of Forestry and the relevant Governor. The proposal is then followed up
with the forest boundary arrangement as regulated in Chapter Il of the Minister of Forestry
Regulation Number: P.44/Menhut-11/2012 dated December 11, 2012 regarding Forest Area
Validation which is organized by PTB (Boundary Determination Committee ) and carried out by
BKPH as the technical implementation unit of the Directorate General of Forestry Planning and
Environmental Management, Ministry of Environment and Forestry.
2. Forest Boundary Arrangements
The process of determining forest boundaries involves identifying the outer boundaries of
forest areas and the boundaries that separate different functions within the forest area, such as
protected forests from production forests. The outer boundary is the boundary between forest areas
and non-forest areas, commonly referred to as Non-Forest Use Areas (APL). The functional
boundary is the boundary that separates different functions within the forest area, such as the
boundary between Protected Forest (HL) and Limited Production Forest (HPT), or between
Permanent Production Forest (HP) and Convertible Production Forest (HPK). In addition, the
boundaries of conservation areas for water resources must also be considered during the process.
a. Creating boundary route maps
Boundary route maps are maps that show the boundaries of a forest area, including
boundaries that have been legally established, such as through certification or licensing in
the forestry sector. These maps also take into consideration valid land rights based on
relevant legislation, as well as definitive settlement boundaries within villages that have been
approved by the Boundary Mapping Committee through authorized officials. These maps are
based on boundary projection maps.(Tentang Panitia Tata Batas Kawasan Hutan , 2010).
b. Temporary boundary demarcation
The forestry management authority has authorized the temporary establishment of
boundaries in the field, along the designated forest area map. Temporary boundaries will be
marked by creating fire boundaries and installing stakes as markers, along with forest area
announcement boards. This activity will be carried out by members of the forestry
management team, who will also include local community members as daily workers.
¢. Announcement of the boundary marking results
During the boundary marking process, the results will be announced and recorded in a
report by the Village Head. The Sub-district Head and the Forest Manager will be notified of
the announcement. If there are any third-party rights within the forest area being marked, the
community or the Village Head may raise it. After that, the team will conduct an inventory
to identify any issues and report them to the Forest Management Agency (PTB) for further
discussion and resolution.
d. Inventory, identification, and resolution of third-party rights
The team will conduct an inventory and identify any third-party rights along the
boundary route or near the boundary route, as well as record and collect evidence of the
legality of the rights claimed by the community. They will also mark the outer boundaries of
the identified objects using GPS navigation so that they can be mapped. Third-party rights
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along the forest boundary route will be resolved during the boundary measurement and the
installation of definitive boundary markers.
e. Meeting to discuss the results of temporary boundary arrangement and field review by PTB
Discussions on the results of boundary mapping, temporary protection, and field
review by PTB will be recorded in the meeting minutes. The discussion and agreement on
boundary mapping will involve suggestions on solutions for community land ownership
along the boundary line, both within and outside the forest area. After PTB agrees on the
results of the temporary boundary arrangement and the community land ownership issue, a
definitive boundary mapping work plan will be made as the basis for implementation in the
field.
f. Boundary measurement and installation of definitive boundary markers
The implementation of definitive boundary mapping involves installing boundary
markers in the field, such as boundary posts, boundary monuments, announcement boards,
zinc plates, and others, according to the results of the temporary boundary arrangement
meeting.
g. Meeting to discuss the results of the definitive boundary arrangement and field review by the
PTB
After the definitive boundary arrangement has been discussed and reviewed in the
field by the PTB, the boundary documents will be signed by the PTB.
h. Reporting to the Minister
After all processes for arranging the forest area boundaries are completed and the
boundary documents are signed by the PTB, the boundary documents will be sent to the
Ministry of Environment and Forestry as a report to the Minister of Environment and
Forestry, through the Directorate General of Forestry Planning and Environmental
Management.
3. Establishment of Forest Area
The results of the forest boundary arrangement which have been agreed upon are then
reviewed by the Director General of Forestry and Environmental Planning to be established as a
forest area by the Minister of Environment and Forestry.
The above description confirms the legal position of the Boundary Arrangement Report,
which at least contains provisions from various legal aspects, including the following :
a. Juridical aspect
The Minutes of Boundary Demarcation which is studied and implemented by the
Boundary Demarcation Committee (PTB), as per the legal administration of the state, the
authority source obtained by PTB through delegation (Hamid S. Attamimi, 1993) through
the Ministerial Regulation (Wettelijk Regeling) by the Ministry of Environment and
Forestry, with the result of the report being determined by the Minister in the form of a
Stipulation Letter which is in the form of Beschiking (Determination) (I Gede Pantja Astawa
& Suprin Na.a, 2008) This means that the term "decision" is only used for a specific and
concrete individual determination, and is not something that contains norms that regulate.
For example, in the decision letter "SK 1858/Menhut-VII/KUH/2014 on the
Determination of the Forest Conservation Area of Sukawayana, covering an area of 323,855
hectares”, it specifically identifies the area, the size, and the clear category of its function.
Therefore, this provision can also be identified as generally binding, meaning it is addressed
to the public and has an outward effect, meaning it regulates the relationship between
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members of society or between society and the government. According to Bambang Eko
Supriyadi, the Forest Area Border Agreement (BATB) is a document that meets the
requirements set out in Article 1868 of the Civil Code, and therefore qualifies as an authentic
act. As an authentic act, in accordance with Article 165 of the HIR, Article 1870 and Article
1871 of the Civil Code, the BATB has perfect evidentiary strength and is binding (Bambang
Eko Supriyadi, 2013a).

b. Historical Aspect

The historical aspect directly relates to the process of forest ownership by the state in a
constitutional manner. The phrase legitimizing the government's actions originates from
Acrticle 33 paragraph (3) of the 1945 Constitution,(Bumi, Air Dan Kekayaan Alam Yang
Terkandung Di Dalamnya Dikuasai Oleh Negara Dan Dipergunakan Untuk Sebesar-Besar
Kemakmuran Rakyat”, 1945), which the Constitutional Court has interpreted as limited to
policies (beleid) and management actions (bestuursdaad), regulations (regelendaad),
management (beheersdaad), and supervision (toezichthoudensdaad) for the purpose of
maximizing the welfare of the people(PUU Tentang Ketenagalistrikan Terkait Usaha
Penyediaan (PUU Tentang Ketenagalistrikan Terkait Usaha Penyediaan Tenaga Listrik Dan
Penguasaan Oleh Negara, 2003). Based on this constitutional authority, one of the
management actions is to establish forest areas on behalf of the state based on their function.

However, in the historical context, it is essential to underline that from the colonial era
until now, there has been no serious and comprehensive structural reform of forest area
management. Tenure problems in forestry are mostly addressed through technocratic
approaches. Forest tenure reform efforts are still focused on instrumentalist issues. The
changes made are still limited to issues of job description, institutional authority and
boundaries, management improvement, infrastructure enhancement, policy strategy
evaluation, and human resource strengthening.With the complexity of historical legacies, the
structural problems that persist today make it challenging for the government, in this case,
the Ministry of Forestry, to easily and genuinely side with the interests of local and
indigenous communities regarding forestry tenure issues, namely the imbalance of
ownership, use, and utilization of forest areas (P4T).(Amad Maulana Anha & Eman
Solaiman, 2022).

Tenurial conflicts over forests and their resolution problems still seem discriminatory,
especially for communities who have been cultivating their customary lands for generations.
In the field, many communities claim their rights based on Erfpacht Verponding (former
western land rights). For western land rights (eigendom or erfpacht) that have been included
in forest areas, Bambang Eko Supriyadi argued that these lands had already been classified
as "former" western land rights, not existing erfpacht or eigendom rights, with the following
explanation. (Bambang Eko Supriyadi, 2013b):

1) The right is a strong property right (zakelijk recht), whose end has been determined by
way or event.

2) If the right is revoked by the government, compensation must be provided for any losses.

As regulated in Article 738 in conjunction with Article 718 and Article 719 of the

Civil Code (Burgelijke Wetboek), the Right of Erfpacht expires due to the following reasons

(Bambang Eko Supriyadi, 2013c) :

1) Declared null and void by the government due to failure to use it properly, failure to pay
annual fees (canon), or failure to fulfill the obligation to cultivate (bebouwing clausule)
the land.
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2) Relinquished or released

3) Transferred to another party

4) Due to expiration of the agreed time period, the holder of the right no longer exists, the
land is destroyed, erfpachter obtains the right of ownership, revocation for public interest,
and the accumulation of ownership and erfpacht rights in one hand (vermeging).

If the aforementioned rights have been relinquished, the land will then become state-
owned land, and the former land with western rights will be designated as a forest area by
the government through a Land Boundary Decree or BATB. The BATB is an authentic deed,
as it meets the requirements stipulated in Article 1868 of the Civil Code, and as an authentic
deed, the BATB has inherent, formal, and material probative force, and therefore functions
as a perfect and binding means of proof . This is what makes things complicated going
forward, as some communities claim to have traditionally occupied the land, providing
evidence of Erfpacht Verponding and Eigendom Verponding (ownership rights). H

owever, legally, after the forest area is relocated through the BATB, the legal status of
the forest area is altered based on the Decree, as the BATB is an instrumental obligation of
the state to manage the forest and mitigate conflicts over third-party claims . As for Letter C,
its validity remains questionable as proof of ownership is not perfect, historically Letter C is
only evidence that the land was subject to tax, and furthermore, some experts argue that there
is no authentic Letter C. (Diskusi Terbatas Pertanahan, Letter C Tidak Ada Yang
Asli  Sumber: Https://Mediaindonesia.Com/Politik-Dan-Hukum/503962/Diskusi-Terbatas-
Pertanahan-Letter-c-Tidak-Ada-Yang-Asli, 2022)

¢. From a sociological perspective

It is found that BATB is a complete instrument, including inventorying third-party
claims on land within the forest area. The stages are carried out through inventory,
identification, and settlement of third-party rights. This stage reflects that Perum Perhutani
uses a risk mitigation based on tenure conflict resolution, at least on this stage, generally
conflicts oriented on the three stages of conflict as mentioned by Nader and Todd. There are
several possible dispute resolutions used by the world community, namely, first, Complaint
(Grievance) instrumented by negotiation, Conflict (Confronting) instrumented by mediation,
Dispute (Dispute) instrumented by adjudication, Arbitration is a forced option, coercion
options, avoidance , and indulgences are options that are always avoided by Perum
Perhutani. (Bambang Eko Supriyadi, 2013d). Based on this, it is appropriate for the panel of
judges to not only view BATB as authentic evidence, but also as an instrument oriented
towards the stages of control and risk mitigation. Therefore, if Perum Perhutani's evidence in
the form of BATB is confronted with other authentic evidence, it is necessary to doubt and
analyze such evidence thoroughly first.

Such conditions require judges not to rely solely on formal evidence, but to delve
deeper into material truth. The freedom and will of the judges in balancing between the
principles of freedom and justice are crucial. To deepen the material truth, particularly about
the strength of each piece of evidence presented by the parties, a legal reconstruction is
needed as an instrument for the judges to discover the material truth and find relative
certainty that has varying levels.(Hendri Jayadi Pandiangan, 2017), Therefore, the process of
reconstructing evidence is carried out to improve or strengthen the evidence that has been
discovered or presented in court, with the aim and purpose of ensuring that the evidence used
can be trusted and provide legal certainty in determining the facts that occurred in a case.
Generally, the process of reconstructing evidence can be carried out in several ways, such as
collecting or obtaining lost or damaged evidence, retesting the authenticity or reliability of
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the evidence, or obtaining new evidence that can strengthen the evidence that has already
been presented.

Precision and carefulness of judges in assessing a piece of evidence is necessary to
comply with the rules of procedure. In a trial, the essence of proof means providing certainty
to the judge about the existence of certain events. Indirectly, it is the judge who must
interpret the event, qualify it, and then analyze the legal basis. Thus, the purpose of proof is
to prove the truth of the legal events, and the judge's decision is based on that proof. Based
on the theory of evidence in civil procedure law, the principle of auditu et alteram partem, or
equal procedural position of the parties before the judge, is the principle of dividing the
burden of proof (Sudikno Mertokusumo, 1998), Therefore, the judge must burden the parties
with a balanced or reasonable burden of proof. In the context of this research, this is
important, especially for the plaintiff who should prove the background of occupying a piece
of land in the forest area, even if they do not have strong legal ownership, especially not only
relying on formal proof but also the process of determining the forest area in the BATB
process. The defendant, in this case Perum Perhutani, also needs to explain the process from
the beginning to the issuance of BATB.

Benchmark for the Strength of Letter C Supporting Evidence in the Proof of State Forest
Land Dispute Proof

Based on the analysis of the two aforementioned verdicts between Verdict Number
67/Pdt.G/2021/PN/Kwg (which favored Letter C) and Verdict 21/Pdt.G/2012/PN.Smp (which
rejected Letter C), in such situations, judges often make errors in deciding cases related to state
forest areas, at least due to the following reasons :

1. The first, reason is that judges are bound by the Supreme Court's jurisprudence in the
Supreme Court. Reg No 84/Sip/1973 dated June 25, 1973, which states that records from
village books or Letter Cs cannot be used as evidence of ownership in court if not
accompanied by other supporting evidence. As a rule of content, this jurisprudence is
alternative, meaning that Letter C can be used as evidence as long as it is accompanied by
other supporting evidence. The dilemma for the judge lies in the other supporting evidence,
as in practice, many other supporting evidence are found whose validity and strength still
depend on the judge's perspective in assessing them, resulting in judges making wrong
decisions

2. The second, reason is that the judge is faced with the Minutes of the Limits (BATB)
evidence, which is understood only as a record, and this is problematic, especially regarding
the position of BATB in the proof and when faced with other evidence such as former
freehold land and other girik land evidence, the strength and evidence need to be understood
as one of the important elements in finding material truth. Therefore, based on the above
reasons, it is necessary for the researcher to provide a benchmark/guideline for judges when
faced with such situations and conditions
Basically, what is meant by a "benchmark” is a standard or parameter used as a reference or

benchmark in evaluating or measuring something. A "benchmark” can be in the form of values,
measurements, or specific criteria used to determine whether something has succeeded or not in
achieving its goals. In the context of this research, "benchmark" is intended to enable judges to
accept Letter C along with supporting evidence as valid and strong evidence in the dispute
resolution process involving forest areas. According to KBBI, it is defined as something used as a
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basis for measuring (evaluating, judging, etc.) standards; benchmarks.(7Tolokl » Tolok Ukur, n.d.),
Using the right benchmark, judges can evaluate the accuracy of their decisions.Peluang diterimanya
Letter C beserta alat bukti Pendukung lainnya dalam Sidang Pembuktian Sengketa Kawasan Hutan
There is a Jurisprudence related to the clarification that Letter C does not indicate proof of
ownership due to two factors.

1. The First, Letter C or other Girik evidence is not integrated with each other, especially in
the excerpt of Letter C contained in the Land and Building Tax Service Office. The
community listed in the Letter C book is also very incomplete and its recording method is
not done carefully, resulting in many problems that arise in the future due to incomplete and
inaccurate data in the Letter C book. The excerpt of Letter C is located in the sub-district
office, while the holder of the land certificate has Girik as evidence of payment of land tax.
Therefore, to obtain legal certainty regarding Girik/Letter C, it must be registered with the
land office where the object is located. (Masnadi et al., 2019a).

2. The second, factor is to stop the dualism of ownership proof rights by the West and replace
it with the basic rules set out in Law Number 5 of 1960 concerning Basic Agrarian Principles
with follow-up through Number 24 of 1997 concerning Land Registration (Peraturan
Pemerintah (PP) Tentang Pendaftaran Tanah, 1997) That based on the desired regulations
of the latest ownership basis that can be converted into ownership rights according to the
latest regulations are as follows (Ali Achmad Chomzah, 2004): 1) Conversion of land rights
originating from Western land rights, 2) Conversion of land rights originating from
Indonesian rights, 3) Conversion of land rights originating from the former Swapraja land.
Therefore, the consequence of the presence of UUPA requires that all ownership documents
before the implementation of UUPA must change the status of land rights according to the
conversion provisions stipulated in UUPA. The way to change the status of land rights is to
register the land to be given a new proof of ownership, namely a land certificate, with the
note that it must be done before the deadline set until September 24, 1980, according to
Presidential Decree Number 32 of 1979 concerning the Basic Policies in the Framework of
Providing New Rights to Converted Western Land Rights..

Based on those 2 normative reasons, the government has made efforts to solve land issues by
providing a legal basis for the conversion of western rights, which cannot be separated from the
position of Girik which is defined as 2 things, namely only as: a) Land Tax Receipt, and b) Proof of
Ownership (Sudarsono, 2005) but based on the certainty of land registration based on Girik, it is
possible to change the status of land ownership based on UUPA.(PERATURAN PEMERINTAH
REPUBLIK INDONESIA (PP) TENTANG PENDAFTARAN TANAH , 1997), However, since the
deadline of 20 years has been given, there are still many people who have not converted their land
ownership rights, at least some sociological reasons have been found regarding the factors and
obstacles of Girik conversion (Masnadi et al., 2019b),

a. The quote from the Letter C Kelurahan, as a result of registration data in 1950, was limited
by the limited registration at that time, and the land was not yet fully optimized and often
abandoned, so the Lurah only recorded the occupants and the small number of residents.
With the limited recording of the Letter C Book, people who will apply for land rights often
have difficulty requesting information about the status and condition of the land.

b. If there is a transfer of rights and the origin of the land acquisition cannot be shown, the land
history based on the Letter C Kelurahan cannot be created, so there will be obstacles in the
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certification process, and the applicant will seek the origin of the transfer of rights until the

source of acquisition is found.

c. There are errors in mutations recorded in the Letter C Kelurahan, which are referred to as
incorrect books.

d. The division of a territory
The transfer of land rights, such as buying and selling, grants, and inheritance, as well as

deeds that have not been registered or mutations of Girik that often occur in the community without
being registered at the Land Office, so it is difficult to apply for land rights, especially in obtaining
a certificate, and deeds that have been made in the presence of PPAT, with the basis of Girik as
evidence, without creating an origin of acquisition.

These conditions indicate that there is a gray area of law, especially regarding the position of
BATB which has been proven that the Minutes of Boundaries is not just a record but a
constitutional instrument of state ownership over forest resources, as well as containing future risk
mitigation mechanisms regarding third-party claims to forest areas. Therefore, this issue is not just
a matter of legality, but the obstacles encountered in practice in the field make the law not function
effectively, so judicial intervention is needed to bring justice, certainty and benefits to the
community. Definitively, Jan Michael Otto has attempted to define legal certainty as the possibility
that in certain situations (Soeroso, 2011) which emphasizes the three main understanding elements
of legal certainty, namely:

a. The principle of legality, the law must be enforced fairly and transparently, and must not be
discriminatory towards anyone, everyone must be subject to the same law including the
government.

b. Predictability of law, the law must be predictable and understandable by the public, this
allows the public to understand the consequences of actions and make informed decisions.

¢. Rule of law, the law must be above the power of the government, the government must not
disregard or violate the law without appropriate consequences.

The predictability of the law in this case the written law in the form of laws needs to
accommodate language that is orderly, concise and clear. Even the discovery of law in the domain
of the court becomes the main activity of judges in implementing the law if there is a concrete
event. Casuistically, the Supreme Court's Jurisprudence in MA Reg No. 84 / Sip / 1973 dated June
25, 1973 stated that the notes from the village book or Letter C cannot be used as evidence of
ownership in court if not accompanied by other evidence, without finding leading consideration to
specific provisions in disputes over forest areas. This is the main reason for accepting or granting
Letter C and other Girik evidence in claiming state forest areas, even though there is BATB as
authentic constitutional evidence. Therefore, this situation creates ineffective law, because there is
no predictability of the law which is the ability of the law to be predicted or predicted, so that it can
be understood by the community and parties involved in certain legal situations.

This is important because it allows the community and parties involved to anticipate the
legal consequences of actions or decisions taken. In this context, the law must be clear,
understandable, and consistent so that it can be predicted by everyone. This means that the law
must be written in easily understandable and unambiguous language, and must be applied
consistently by the relevant authorities. With the predictability of the law, the community can plan
and carry out their activities more planned and safe, and avoid actions that can violate the law and
receive unwanted sanctions. Law can become ineffective due to various legal and non-legal factors.
In developing countries, legal practitioners often face difficulties in finding and identifying the
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right legal sources for the specific situations they face. In addition, they also encounter difficulties
in interpreting and understanding the available legal rules. This is related to the incompleteness of
legal sources and unclear interpretations of legal rules, which make decision-making difficult and
confusing. All of these can result in the law being ineffective in solving problems and ensuring
justice for all parties involved. (Otto et al., 2012).

In short, there is uncertainty about what should be considered as law, there is no formal-legal
certainty, and even if legal certainty exists, it often only exists in theory. In practice, both
government agencies and other parties may not necessarily comply with or obey the law. It can
even be said that legal arrangements are rarely or not at all made, and there is a wide gap between
legislation and reality. In other words, there is only a small amount of real legal certainty.(Otto et
al., 2012). The above description depicts the state of the legal reality in Indonesia, particularly
regarding land legality. The process of improving and providing legal certainty needs to be
continuously carried out, but clear boundaries are also necessary, such as whether documents like
Girik, Letter C, and Petok D can still be used as evidence of ownership, especially in claims over
State Forest areas. Moreover, forest areas are treated differently from other residential areas, as
explained that the western former land cannot be equated with erfpracht or existing ownership
rights. This means that the Supreme Court jurisprudence in MA. Reg No. 84/Sip/1973 dated June
25, 1973, regarding Letter C cannot be used as evidence in land disputes over State Forest areas,
even if accompanied by other supporting evidence, because based on the hierarchy of evidentiary
strength, BATB has a different specificity, not just authentic but a constitutional instrument with
perfect and binding proof. Therefore, this analysis stops at the understanding that jurisprudence as
intended does not apply to land disputes over forest areas, while the benchmark for the acceptance
of Letter C and other supporting evidence occurs due to the cancellation and mistake in issuing
BATB.

Rejecting the Acceptance of Letter C and Its Supporting Evidence as Evidence in State Forest
Area Dispute Cases

The understanding of Letter C accompanied by other supporting evidence in disputes over
state forest areas has reached a final analysis. Firstly, the Supreme Court's jurisprudence in MA.
Reg No 84/Sip/1973 dated June 25, 1973 regarding Letter C does not apply to disputes over state
forest areas because Girik or Letter C and similar supporting evidence do not have the same status
as BATB evidence (MA. Reg No 84/Sip, 1973). Secondly, as a result of the fact that Letter C
cannot be justified even with supporting evidence, its consequence can only be used for proving the
validity of BATB.

The meaning of the consequence that Letter C can only be justified as evidence to prove the
validity of BATB is that if the judges are faced with a PTUN lawsuit where the parties argue that
BATB is not legally valid due to formal or material defects, the difference can be seen
fundamentally. If the validity of BATB is the issue, the mechanism process needs to be
investigated, and the object of the lawsuit is the decision of the administrative official, not an
unlawful act as argued by the plaintiffs in the general court. In this case, Letter C is not used as
primary evidence, but the lawsuit is focused on the procedural validity of issuing BATB.

This is evident in the case of PTUN Decision Number: 16/G/2013PTUN.TPI, where the
plaintiffs who had a right of ownership certificate and building use rights within a protected forest
area experienced legal uncertainty regarding their rights status. After the PTUN decision, the SK
463/Menhut/11/2013 was revoked, which obligated the relevant State Administration Official to
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revoke the legal product. This was due to losses suffered by several parties (community/investors)
from the issuance of the decision. Furthermore, in the Administrative Court, it was proven that the
issuance of SK 463/Menhut-11/2013 was not in accordance with the prevailing laws and regulations
in terms of procedural and substantive aspects. This is emphasized in Article 53 paragraph (1) of
Law No. 5 of 1986 concerning Administrative Court. In other words, the BATB issued over the
forest area was canceled by the court, with the consequence of being canceled entirely for review,
including inventorying third-party claims to their rights.

4. CONCLUSION

The existence of BATB (Boundary Determination Report) is not only a mere authentic
evidence, but also a constitutional instrument of the state's authority to control forest areas.
Moreover, the stages in BATB contain three aspects.;

a. The juridical aspect is generally binding in the sense that it is intended for the general public

(addressed to) and has external force (naar buiten werken)

b. The historical aspect is that BATB contains instrumental obligations of the state in managing
forests and mitigating conflict risks over third-party claims.

c. The sociological aspect reveals the fact that BATB is a complete instrument, including
inventorying third-party claims to land within the forest area.

Theoretically, the gray area does not reflect legal certainty, especially in legal predictability,
so Letter C along with other supporting evidence as stipulated in Jurisprudence should be excluded
in forest area dispute hearings, MA Reg No 84/Sip/1973 dated June 25, 1973.

Based on these two verdicts, the existence of Letter C cannot be compared with the existence
of BATB due to the different strength of the evidence, so claims through general court regarding
Unlawful Acts cannot be accepted. Therefore, the acceptance of Letter C along with other
supporting evidence can only be accepted in PTUN hearings that question the formal validity of
BATB based on the form of Beschiking (Determination) in the Letter of Decision, with the reason
that it does not comply with legal procedures, one of which is not involving/resolving the inventory
of third-party claims on forest areas persuasively.

Meanwhile, the suggestions that can be proposed by the author consist of 2 (two) alternative
suggestions. Firstly, for judges at the first instance, appeal and cassation levels in the institution of
the Supreme Court, especially in general courts, it is suggested to exclude Letter C and other types
of supporting evidence in forest area disputes because the legal status of proofing through "hak
efpracht verponding" does not apply to forest areas. The second suggestion is for the leaders of the
Supreme Court institution to start inventorying rulings that annul Letter C in forest area disputes by
establishing jurisprudence as a precedent for future judges to avoid making mistakes in deciding

forest area disputes while still prioritizing material evidence.
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