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Abstract

The changes that occurred in the Constitutional Court Decision Number 69/PUU-XIII/2015 caused multiple
interpretations, the change of the phrase "Making a written agreement" in Article 29 paragraph (1) of the Marriage
Law to "submitting a written agreement" in the Constitutional Court Decision Number 69/PUU-XII1/2015 needs to
be explained in more detail so that it creates legal certainty. The difference between the phrases "Making" and
"Submitting" in the KBBI has a very different meaning, not explaining the meaning of this phrase will cause legal
uncertainty, especially for Notaries. So it is necessary to study how the regulation of the ratification of marriage
agreements carried out by notaries in Indonesian positive law after the Constitutional Court Decision Number
69/PUU-XI11/2015. The type of research used is the normative legal method, namely research conducted on legal
sources such as laws or other literature that includes analysis of legal principles to identify and resolve legal issues
that will be studied using the Theory of Legal Certainty. The results of the analysis explain that from the
Constitutional Court Decision Number 69/PUU-XI11/2015, Notaries should have two new authorities.

Keyword : Regulations On Ratification Of Marriage Agreements, Notaries, Indonesian Positive Law,
Constitutional Court Decision

1. INTRODUCTION

In the Marriage Law, the marriage agreement is regulated in Chapter V in Article 29 of Law Number 1 of
1974, namely:

1) "On"At or before the marriage takes place, both parties with mutual consent may enter into a written
agreement which is ratified by the Marriage Registrar, after which the contents shall also apply to third
parties as long as the third party is involved."

2) “"The agreement cannot be ratified if it violates the limits of law, religion and morality."

3) “The agreement is valid from the time the marriage takes place.”

4) “During the marriage, the agreement cannot be changed, unless both parties agree to change it and the
change does not harm a third party.”

The marriage contract must be legalized by the marriage registrar at the Religious Affairs Office for Muslims
and at the Civil Registry Office for non-Muslims. The marriage contract drawn up in the form of a deed and legalized
by the marriage registrar or notary aims to obtain legal approval and legality to fulfill the principle of publicity, so
that if an incident occurs in the marriage, it can protect the interests of each party involved and the third party based
on the marriage contract deed.

Marriage agreements essentially need to be recorded or registered as per Article 152 of the Civil Code, the
purpose of which is to bind other parties or third parties. This recording is done to fulfill the principle of transparency
or the principle of publication so that other parties know that there is a marriage agreement made, thus providing
legal certainty for third parties.

On October 27, 2016, the Constitutional Court issued Decision Number 69/PUU-XI11/2015 which contains
changes to Article 29 of Law Number 1 of 1974 concerning Marriage. Some of the changes are:

1. Before the Constitutional Court Decision Number 69/PUU-XII1/2015, a marriage contract can only be
made before or at the time of the marriage. After the Constitutional Court Decision Number 69/PUU-
XI11/2015, a marriage contract can be made before the marriage, at the time of the marriage or during the
marriage bond.
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2. Before the Constitutional Court Decision Number 69/PUU-XI11/2015, the marriage agreement came into
force after the marriage took place. After the Constitutional Court Decision Number 69/PUU-XII1/2015,
the marriage agreement came into force after the marriage took place, or as long as otherwise stipulated in
the marriage agreement.

3. Before the Constitutional Court Decision Number 69/PUU-XIII/2015, the marriage contract was legalized
by the Marriage Registrar Officer. After the Constitutional Court Decision Number 69/PUU-XI11/2015, the
marriage contract can be legalized by the Marriage Registrar Officer or Notary.

4. Before the Constitutional Court Decision Number 69/PUU-XIII/2015, a marriage contract can only be
changed with the consent of both parties as long as the change does not harm a third party. After the
Constitutional Court Decision Number 69/PUU-XII1/2015, a marriage contract can be changed or revoked
with the consent of both parties as long as the change and revocation do not harm a third party.

Constitutional Court Decision Number 69/PUU-XI11/2015 has binding legal force that is not only binding
for the parties to the case, but also binding for all citizens, state institutions or officials and legal entities within the
jurisdiction of Indonesia. Based on this, the Constitutional Court Decision Number 69/PUU-XII1/2015 is binding for
the Population and Civil Registration Service or the Religious Affairs Office (KUA) and Notaries as officials who
are authorized to validate marriage agreements.

So that Article 29 paragraph 1 of the Marriage Law after the Constitutional Court Decision Number 69/PUU-
XII1/2015 has been interpreted as changing, which states:

"At the time before the marriage takes place or during the marriage bond, both parties with mutual consent
can submit a written agreement that is legalized by a marriage registrar or notary, after which the contents also apply
to third parties as long as the third party is involved."

The Constitutional Court Decision Number 69/PUU-XII1/2015 should be understood as the granting of new
rights and authorities that were previously not regulated in Law Number 2 of 2014 concerning the Notary Office.
The authority is to validate the marriage agreement submitted by the parties, namely husband and wife. The marriage
agreement made in a notarial deed is not automatically legally binding on a third party, but is only legally valid and
binding on both parties because to bind a third party, actions related to the principle of publicity are required. The
principle of publicity is the obligation to open information so that the public, namely the general public, knows the
information.

Furthermore, if the ratification of the marriage agreement is then recorded by the notary in the repertory like
the recording of other notarial deeds, then this cannot be said to be the principle of publicity where the marriage
agreement then binds a third party because the repertory cannot be accessed by the general public because it is
confidential. The repertory can only be accessed by parties who are directly involved in accordance with Article 54
paragraph 1 of the notary law. In contrast, the marriage registrar ratifies the marriage agreement deed which can be
accessed by the public.

One of the Notaries in Balikpapan City stated that he only made a marriage agreement into a notarial deed
at the request of the parties, namely husband and wife, not as a party that ratifies the existing marriage agreement so
that it is legally binding for other parties or third parties. The statement is in line with what has been previously
regulated in Article 29 of the Marriage Law before the Constitutional Court Decision, the phrase stating "Procuring"
which can be interpreted that there is a duty or authority from the Notary to make the Marriage Agreement in the
form of a Notarial Deed.

The validity of the Constitutional Court's decision involving the notary profession as an institution that can
validate marriage agreements without being followed by the stipulation of technical regulations regarding the legal
mechanism for making marriage agreements has caused a conflict of norms that can result in legal uncertainty which
in the end can be detrimental to the husband and wife who make the marriage agreement.

Notaries should now have new authority to ratify marriage contracts as done by Marriage Registrars as
stipulated in the Marriage Law. Constitutional Court Decision Number 69/PUU-XIII/2015 strengthens this by
allowing notaries to be involved in the ratification process, which is not followed up with clear and targeted
implementing regulations.

Based on the description above, it can be inventoried the various informal changes to the marriage contract
law that were drafted and signed during the marriage bond after the Constitutional Court Decision Number 69/PUU-
XII1/2015 as the phrase in the Constitutional Court Decision Number 69/PUU-XIII/2015 is open to multiple
interpretations, the change of the phrase "Making a written agreement" in Article 29 paragraph (1) of the Marriage
Law to "submitting a written agreement” in the Constitutional Court Decision Number 69/PUU-XII1/2015 needs to
be explained in more detail so that it creates legal certainty. The difference between the phrases "Making" and
"Submitting" in the KBBI has a very different meaning, not explaining the meaning of this phrase will create legal
uncertainty, especially for Notaries. .
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Based on the description, there should be new authority given to notaries after the Constitutional Court
Decision Number 69/PUU-XI11/2015. The existence of implementing regulations in the form of Regulation of the
Director General of Population and Civil Registration Number 472.2/5876/Dukcapil for non-Muslims and the
Director General of Islamic Community Guidance Number B.2674/DJ.III/KW.00/9/2017 for Muslims still does not
fully provide a sense of security to Notaries in implementing this new authority. Therefore, it is necessary to study
how the regulation of the ratification of marriage agreements carried out by notaries in positive Indonesian law after
the Constitutional Court Decision Number 69/PUU-XI11/2015.

2. IMPLEMENTATION METHOD

The type of research that will be used in solving the problems in this writing is the normative legal method,
namely research conducted on primary legal sources such as laws or other literature that includes analysis of legal
principles to identify and resolve legal issues to be studied. This study aims to study and analyze the provisions in
the Constitutional Court Decision Number 69/PUU-XIIII/2015 regarding the ratification of marriage agreements
carried out by notaries.

3. RESULT AND DISCUSSION

Regulations on the ratification of marriage agreements carried out by notaries in Indonesian positive law

following the Constitutional Court decision Number 69/PUU-XII1/2015

a. Concept of Ratification of Marriage Agreement After Issuance of Constitutional Court Decision Number
69/PUU-XII11/2015

Basically, the changes in the provisions of the marriage agreement before and after the Constitutional Court
Decision Number 69/PUU-XI111/2015 dated October 27, 2016 are only at the time of making the marriage agreement.
If previously the marriage agreement could only be made by the prospective bride and groom before and at the time
the marriage was held, now the marriage agreement can not only be made by the prospective bride and groom before
or at the time the marriage is held, but can also be made by the husband and wife after the marriage is held, or during
the marriage bond.

In addition to expanding the meaning regarding the time of making a marriage agreement, the Constitutional
Court Decision Number 69/PUU/XIII/2015 also expands the institutions that provide validation of marriage
agreements. The Constitutional Court Decision Number 69/PUU/XIII/2015 states that "a written agreement that is
validated by a marriage registrar or notary, after which its contents also apply to third parties as long as the third
party is involved".

This is different from the provisions of Article 29 paragraph (1) of Law Number 1 of 1974 concerning
Marriage previously, where the ratification of the marriage agreement was carried out by the marriage registrar. The
granting of new authority to Notaries to ratify marriage agreements in the Constitutional Court Decision Number
69/PUU/XII1/2015 often raises debate and questions because the new authority is outside the authority that has been
regulated in Article 15 paragraph (1) of Law Number 2 of 2014 concerning Amendments to Law Number 30 of 2004
concerning the Position of Notary. In addition, the new authority granted in the Constitutional Court Decision
Number 69/PUU/XII1/2015 related to the form of a written agreement in a marriage agreement which is not expressly
determined whether it is in the form of an authentic deed or a deed under hand so that there is disharmony in the
implementing regulations for recording marriage agreements.

Notaries have new authority based on the Constitutional Court Decision. If we look at the origin of the
authority, then the notary's new authority is attribution authority because it comes from laws and regulations. The
marriage agreement is made in a notarial deed because an authentic deed is needed to provide certainty of proof of
the agreement. An authentic deed is a deed that must be made in a form determined by law, made before an authorized
official, and must be made at the place where the official is authorized. As stated in Article 15 of Law Number 30 of
2004 concerning the Position of Notary in conjunction with Law Number 2 of 2014 concerning Amendments to Law
Number 30 of 2004 concerning the Position of Notary which states that Notaries in carrying out their duties are
authorized to make authentic deeds for the parties who wish, be it marriage agreement deeds or other authentic deeds.
A deed made by a public official, who is authorized by the state, is known as an authentic deed. An authentic deed
is needed by the parties to provide legal protection and legal certainty for the legal acts they carry out and to have
perfect evidentiary power as evidence. An authentic deed basically only functions as binding evidence and has
perfect evidentiary power. In line with this, in the process the marriage agreement is generally made in writing in the
form of a notarial deed, but can also be made in the form of a private deed.
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b. Validation of the marriage agreement carried out by a notary following the Constitutional Court decision
Number 69/PUU-XI11/2015

Based on decision Number 69/PUU-XI11/2015, the Constitutional Court assessed that the phrase "at the time
or before the marriage is conducted" in Article 29 paragraph (1), the phrase "... since the marriage takes place" in
Article 29 paragraph (4) of Law Number 1 of 1974 concerning Marriage, limits the freedom of 2 (two) individuals
to make or when to make an agreement, so that it is contrary to Article 28E paragraph (2) of the 1945 Constitution
of the Republic of Indonesia. Thus, the phrase "at the time or before the marriage is conducted" in Article 29
paragraph (1) and the phrase "during the marriage" in Article 29 paragraph (4) of Law Number 1 of 1974 concerning
Marriage are contrary to the 1945 Constitution of the Republic of Indonesia conditionally as long as they are not
interpreted to include during the marriage bond.

The main point of the Constitutional Court's decision Number 69/PUU-XIII/2015 is that a marriage
agreement can be made at the time or before or during the marriage, both parties with mutual consent can enter into
a written agreement that is legalized by a marriage registrar or Notary. This means changing the previous regulation
in the Civil Code and Law Number 1 of 1974 that a marriage agreement must be made before the marriage is held.
In making a marriage agreement can be done with a notarial deed. The basis of the notary's authority in carrying out
his duties and office as a notary to make an authentic deed in this case a marriage agreement deed is regulated in the
Republic of Indonesia Law Number 2 of 2014 concerning amendments to Law Number 30 of 2004 concerning the
position of a notary Article 15 Which states that: "Regarding all acts, agreements, and stipulations required by laws
and regulations and/or desired by the interested party to be stated in an authentic deed, guarantee the certainty of the
date of making the deed, store the deed, provide grosse, copies and extracts of the deed, all of which as long as the
making of the deed is not also assigned or excluded to other officials or other people determined by law".

In the implementation of the making of a marriage agreement deed in the field, a Notary may use the
provisions contained in the Civil Code or follow the provisions contained in the Constitutional Court Decision
Number 69/PUU-XIII/2015 concerning amendments to Article 29 of Law Number 1 of 1974 which permits a
marriage agreement to be made before, during and after the marriage as long as it is still within the marriage period.
The marriage agreement is binding and applies as a law for the husband and wife and third parties, as far as the
parties are concerned. If there is a dispute from changes to the contents of the marriage agreement before the
Constitutional Court Decision Number 69/PUU-XII1/2015, it can be resolved through litigation and non-litigation
disputes. Therefore, in order for this marriage agreement to be binding on the parties and can be used as a reference
by third parties, it must be registered and legalized by the local marriage registration officer or civil registry office.
In order for there to be validity from the authorized official which will have an impact on the validity of the contents
of the agreement itself for the parties and third parties related to the agreement.

To more easily explain the existence of notary authority, we must look at the changes in the articles before
and after the Constitutional Court Decision. Furthermore, in Article 29 paragraph (1) of the Marriage Law, this can
be explained as follows:

1) Before or during the marriage, both prospective couples can make a written agreement that will be
recorded by the Marriage Registrar. The contents of this agreement will also apply to third parties if the
third party is involved and agrees.

The provisions have been changed to:

1) Before, during, or after marriage, both partners can make a written agreement that is legalized by a
Marriage Registrar or notary. The contents of this agreement will also apply to third parties if the third
party is involved and agrees.

In relation to authentic deeds and the authority of a notary as an official authorized to make authentic
deeds, it can be seen further in Law Number 2 of 2014 concerning the Position of Notary. So that the form of marriage
agreement stated in an authentic deed has a correlation with the authority of a notary to make an authentic deed.

The substance of the Constitutional Court Decision Number 69/PUU-XI11/2015 has been widely studied by
notaries because the basis of a notary's authority to make authentic deeds also applies to marriage agreement deeds.
Indeed, if examined from the perspective of authority, a notary has the authority to make and validate deeds.
However, authority alone is not enough to be used as a basis for a notary to make and validate a marriage agreement
if there are no implementing regulations. In making an authentic deed, the principle of caution is something that
must absolutely be applied by a notary because the legal consequences of an authentic deed are serious, just like the
legal consequences of a marriage agreement made before or after the marriage. Notaries are indeed authorized to
make authentic deeds, but before the issuance of Constitutional Court Decision Number 69/PUU-XI11/2015, notaries
did not have the authority to participate in making marriage agreements. Previously, the authority to validate
marriage agreements was held by marriage registrars, where the marriage agreement that had been agreed upon by
the prospective husband and wife would be stated in a marriage deed where it could be accessed by the general
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public. This is basically something that notaries cannot do, because in Article 16 paragraph (1) letter f of Law Number
2 of 2014, notaries are required to keep confidential everything regarding the deeds they make and all information
obtained for the purpose of making the deed in accordance with the oath/promise of office, unless the law determines
otherwise. Then Article 54 paragraph (1) of Law Number 2 of 2014 states that notaries can only provide, show or
notify the contents of the deed, grosse deed, copy of the deed or extract of the deed to people who are directly
interested in the deed, heirs or people who obtain rights, unless otherwise determined by statutory regulations.

Based on the provisions of Article 16 paragraph (1) and Article 54 paragraph (1) of Law Number 2 of 2014,
if in the ratification of the marriage agreement, the notary then records it in the repertorium like other notarial deeds,
then this cannot be said to be a principle of publication where the marriage agreement binds a third party, because
the repertorium cannot be accessed by the general public. So if the notary follows the procedure for ratifying the
marriage agreement as carried out by the marriage registrar, then this violates the principle of confidentiality which
must be carried out by the notary in making an authentic deed. Notaries and their employees who become witnesses
to the deed (instrumental witnesses) have an important position to maintain the confidentiality of the deed as
mandated by law. Notaries are required to keep the contents of the deed or information required in making an
authentic deed confidential and this obligation is attached to their lifetime.

The existence of the Constitutional Court Decision which gives authority to a notary to ratify a marriage
agreement after the marriage has taken place, but there is no provision in the laws and regulations that regulates how
the procedure has created legal uncertainty. Legal certainty is one of the requirements that must be met in law
enforcement, namely being justifiable against arbitrary actions, which means that a person will be able to obtain
something that is expected under certain circumstances. Constitutional Court Decision Number 69/PUU/XIII/2015
has permanent and binding legal force since it was pronounced in a public hearing (final and binding).

Constitutional Court Decision Number 69/PUU/XIII/2015 which granted the Applicant's petition has the
legal effect of Article 29 paragraph (1), (3) and (4) of Law Number 1 of 1974 on Marriage becoming conditionally
unconstitutional. Constitutional Court Decision Number 69/PUU/XIII/2015 creates a new legal situation (declaratoir
constitutif) in which the Constitutional Court is the negative legislator, so that Constitutional Court Decision Number
69/PUU/XIII/2015 is the same as a constitutional order. Constitutional Court Decision Number 69/PUU/XII/2015
has binding legal force not only binding the parties to the case (inter partes), but also binding and/or intended for all
citizens, state institutions/officials and legal entities within the territory of the Republic of Indonesia (erga omnes).
Based on this, the Constitutional Court Decision Number 69/PUU/XIII/2015 is binding on Notaries, the Population
and Civil Registration Service or the Religious Affairs Office as officials who are authorized to validate marriage
agreements.

The new authority granted by Constitutional Court Decision Number 69/PUU/XIII/2015 to Notaries is in
accordance withprovisions of Article 1 paragraph (1) and Article 15 paragraphs (1) and (2) of Law Number 2 of
2014 concerning the Position of Notary.Furthermore, in the provisions of Article 29 paragraph (1) of the Marriage
Law following Constitutional Court Decision Number 69/PUU/XII1/2015, which states that: “....... Both parties
with mutual consent may “submit” a written agreement that is legalized by a marriage registrar or Notary ...... ” This
provision only determines that a marriage agreement is made in written form, without stating that a marriage
agreement is made with an authentic deed or a private deed.

The existence of the Constitutional Court Decision Number 69/PUU/XIII/2015 changed the phrase which
was originally “making a written agreement” in Article 29 paragraph 1 of the Marriage Law, to “submitting a written
agreement”. Based on the change in phrase, it can be interpreted that the role of a notary is to validate existing
marriage agreements, not to make marriage agreements. This is because the change in phrase which was originally
“making a written agreement” to “submitting a written agreement” which according to the Big Indonesian Dictionary
(KBBI) that “making” and “submitting” are different things. Making is making, creating, or causing something that
does not exist to exist, while submitting is putting forward, bringing forward or displaying something that already
exists. Furthermore, "The contents of this agreement will also apply to third parties if third parties are involved".
This means that if you look at the continuation of the phrase that has not changed in the Constitutional Court Decision
Number 69/PUU/XIII/2015, then the notary should have the same role as the registrar as in the provisions of Article
29 paragraph (1) of the Marriage Law. The notary can also make a record as the purpose of the Validation of the
Marriage Agreement which is carried out to bind the third party involved. Based on this, the ratification of the
marriage agreement after the Constitutional Court Decision Number 69/PUU-XIII/2015 must be interpreted as
follows. First, the Notary should be an official who receives new authority to act as a party that ratifies the marriage
agreement, meaning that the parties come to the Notary to "Submit" the marriage agreement that has been made and
then ratified by the Notary, as explained by the phrase "Submit" in the KBBI. Second, the Notary should also act as
a party authorized to ratify the existing marriage agreement with the aim that the marriage agreement is binding on
third parties as done by the Marriage Registrar.
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The existence of legal uncertainty in Article 29 paragraph (1) of the Marriage Law after the Constitutional
Court Decision Number 69/PUU/XIII/2015, Sudikno Mertukusumo in his theory explains that legal certainty ensures
that the law will be applied appropriately. To ensure that the law functions as a rule that must be obeyed, a strong
and authoritative entity is needed to carry out legal control efforts through legislation. With the unclear explanation
in the Provisions of Article 29 paragraph (1) of the Marriage Law after the Constitutional Court Decision Number
69/PUU/XII1/2015, notaries as officials who are given new authority by attribution in the Constitutional Court
Decision Number 69/PUU/XIII/2015 have not been able to fully exercise this authority optimally. Legal certainty,
which is a value that in principle provides legal protection, has not yet been implemented, so that the law should not
only provide responsibility but also protection for its implementation.

The theory of legal certainty in its correlation with the amendment to Article 29 of Law Number 1 of 1974
concerning Marriage in the Constitutional Court Decision Number 69/PUU/XIII/2015, namely legal certainty refers
to the implementation of clear, permanent, consistent and consequent laws whose implementation cannot be
influenced by subjective circumstances, therefore the amendment to Article 29 of the Marriage Law by the
Constitutional Court is to provide legal certainty in the sense of the word contained in Article 29 of the Marriage
Law where the new authority of the notary as in the Constitutional Court Decision Number 69/PUU/XIII/2015,
namely First, the Notary should as an official who receives new authority act as a party that ratifies the marriage
agreement, meaning that the parties come to the Notary to "Submit" the marriage agreement that has been made and
then ratified by the Notary, as explained by the phrase "Submit" in the KBBI Second, the Notary should also act as
a party authorized to ratify the existing marriage agreement with the aim that the marriage agreement is binding on
third parties as done Marriage registrar. However, to provide more legal certainty regarding the existence of such
authority, it must be accommodated with clear and binding implementing regulations.

4. CONCLUSION

The ratification of the marriage agreement carried out by a Notary in the Constitutional Court Decision
Number 69/PUU-XII1/2015 must be interpreted that First, the Notary should be an official who receives new
authority to act as a party who ratifies the marriage agreement, meaning that the parties come to the Notary to
"Submit" the marriage agreement that has been made and then ratified by the Notary, as explained by the phrase
"Submit" in the KBBI which means "to put forward, bring forward or display something that already exists." So if
you see the phrase, it must be interpreted that the Notary ratifies the marriage agreement that was made privately
and then legalized (Legalization). Second, the Notary should also act as a party authorized to ratify the existing
marriage agreement with the aim that the marriage agreement is binding on third parties as done by the Marriage
Registrar.
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