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ABSTRACK

Grant is a covenant with which the giver in his life freely and cannot be taken back to hand over
something to which the recipient receives the gift. As for the question of how grants to minors and
symptoms should be performed and how they will be satisfied if they are given to minors. The
purpose of this study is to identify the forms of legal protection, constraints, and mechanism for
executing child grants and efforts to achieve their completion. The adoption of grants to minors
should be accompanied by either the parents or the guardians. The study was empirical juridical,
qualitative analysis. The literature of the theory referred to under section 1682 PCT chapter 37 pp no.
24 1997, on which grants still have to be made in front of PPAT. Studies that grant could be granted
to minors on the condition that a parent should have a guardian or representation of a child, the
problem that occurs in the granting of a child to a minor is that other families demand the right of the
grant where it is performed without the consent of another sibling, the way it is done by a notary
notarized deed, and then it is renewed with a firm and clear vow. For legal protection against property
from minors, legal care can be made through parental or child custody, whether by law or by law, it
may not be used to transfer, transfer or distribute the child's wealth unless it is granted by the court.
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1. INTRODUCTION

The unitary state of the Republic of Indonesia based on the 1945 Constitution is a
unitary state (constitutional) that provides guarantees and provides protection for the rights of
citizens, including the rights of citizens to obtain, own, and enjoy property rights. Property
rights to land as one type of property rights are very important for the State, nation and
people of Indonesia as an agrarian society that is building towards industrial development and
others.

Likewise with humans, who can carry out their lives. Therefore, every human being
will always have needs, both physical and spiritual needs. One of the physical needs can be
obtained by someone either by entering into a sale and purchase agreement, exchanging,
renting, inheritance or granting (Schenking), or giving to someone when the person who gave
is still alive. Grants or grants in this case are actually included in the legal sense, because they
have their own legal provisions. In general, the process of giving and giving occurs
separately, that is, it does not occur at the same time but there is a certain grace period
according to the atmosphere at that time, so the nature of the gift is general, because neither
the giver nor the recipient need to fulfill certain obligations unless there is the willingness of
the giver. parties and do not see their individual status.
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An individual as the subject of land rights, namely every person whose identity is
registered as an Indonesian citizen domiciled in the territory of the Indonesian State and does
not lose the right to obtain any land rights, but to take legal action in terms of land must be
legally mature. In the law it is explained that everyone can be a legal subject, but according to
the provisions of the law there are legal subjects who are not perfect, meaning that legal
subjects only have a will, but are not able to express their will in legal actions, they are
people who are not yet adults/minors, adults but unable to act (crazy) and women in
marriage.

Regarding imperfect legal subjects, namely people who are not yet mature, according to
Acrticle 330 of the Civil Code are those who have not reached the age of 21 years and have
never been married before, while women in marriages since the SEMA No. marriage is
considered competent according to law, this is in accordance with the provisions of Article 3.
Law Number 1 of 1974 concerning Marriage In connection with the above matter, the
definition of a grant as explained in the provisions of Article 1666 of the Civil Code is an
agreement whereby the grantor during his lifetime freely and irrevocably submits something
for the needs of the recipient. the grant receiving the submission. Civil law departs from the
principle that for the fulfillment and implementation of its interests, individuals are given the
freedom to act according to their will, especially over their assets. They are basically given
the freedom to take ownership action on this freedom, the legislators provide restrictions,
among others, related to the age factor, which contains an element of protection. All of them
are related to the problem of ability to act in law.

To receive a right, it is allowed that the person is not an adult, but he must be
represented by his parents or guardian. The guardian here has the function of managing the
wealth of children who are under his supervision as well as possible and is responsible for
losses caused by poor management. In the case of a transfer given to a minor and under the
responsibility of a guardian, it cannot be separated from the role and function of the Balai
Harta Peninggalan (BHP) institution. Balai Harta Peninggalan (BHP) is the executor of law
enforcement in the field of inheritance within the Ministry of Law and Human Rights. This
institution does not only take care of the interests of orphans and children who are not yet
mature, but also takes care of the assets of those under guardianship, the assets of the missing
and the assets of those who have gone bankrupt.

In granting rights, especially to fixed objects, it cannot be separated from the role of the
Land Deed Making Officer, meaning that the transfer procedure requires an authentic deed
made by the Land Deed Making Officer, because if it is not carried out, the transfer of rights
will be void, on the contrary, the transfer of movable goods does not require authentic deed,
this can be done by handing over directly to the recipient of the right or to a third party who
receives the transfer of rights on behalf of the recipient of the right, as explained in Article
1682 in conjunction with Article 1687 of the Civil Code. Based on the description of the
background above, the authors are interested in conducting research and putting it in the form
of.
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2. PROBLEM FORMULATION
1. How is the implementation of granting grants to minors?
2. What is the solution if the grant for a minor is done without the knowledge of the other
heirs so that the other heirs file a lawsuit?
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3. METHODOLOGY
3.1 Research Approach

This research is a normative research research, namely a writing method that uses legal
norms that are explaining by researching and discussing applicable legal regulations. a
complete and clear picture of the situation.
This study also uses a normative juridical approach and an empirical juridical approach. In
research or study of normative legal science, activities to explain the law do not require data
support or social facts, because normative legal science does not recognize social data or
facts, only legal materials are known. So to explain the law or to find meaning and give value
to the law, only legal concepts are used and the steps taken are normative steps.

3.2 Data Sources and Data Collection Tools

Sources of data in this study are secondary data and primary data. For secondary data,
the authors carry out data collection activities through document study activities against laws,
theories of experts from research literature and so on.

3.3 Data Analysist

The data obtained from both field studies and document studies are basically level data
that is analyzed descriptively qualitatively, that is, after the data has been collected, it is then
poured in the form of a logical and systematic description, then analyzed to obtain clarity of
problem solving, then conclusions are drawn deductively, namely from the following: general
to the specific

4. RESULTS AND DISCUSSION
4.1 Competence in Receiving Grants

For the grant recipient, is every person, both individuals and legal entities and eligible
to have the goods donated to him. The grant recipient is indicated as a person who is
competent to take legal action. If he is still a minor, he is represented by his guardian until the
owner of the grant is able to take legal action. In addition, the recipient of the grant can
consist of heirs or non -heirs, both Muslims and non -Muslims, all of which are legal. The
law only provides a limitation in Article 1679 of the Civil Code, which stipulates that the
person receiving the grant must already exist (meaning already born) at the time of the grant,
taking into account the provisions of Article 2 of the Civil Code which reads: the unborn
child is considered was born while the interests of the child required it. In Article 1678 of the
Civil Code prohibits gift between husband and wife during marriage. However, this provision
does not apply to gifts or gifts of moving objects whose price is not too high, given the giver's
generosity.

The provision of the prohibition of gift between husband and wife is intended to protect
third parties who enter into transactions with the husband or wife, where they of course base
their trust in the wealth of the husband or wife. In the Marriage Law we can also see the
existence of a prohibition to change a marriage agreement. Grants to public institutions or
religious institutions, have no consequence, other than by the President or the authorities
appointed by him have been empowered to the management of such institutions, to receive
the grants (Article 1680 KUH Perdata).

Finally, Article 1681 of the Civil Code states the application of several articles from the
second Book of BW, namely Article 904, Article 906, Article 907, and others to the grant. If

39



. X * g ' ,.4_“.:
l'aw/And Social Sciences| i VOLUME 1 NO 1 (2021)

we look at these articles it turns out that the provisions contain a prohibition on giving a will
to certain people with whom the grantor has such a special relationship that it is considered
inappropriate for those people to receive a grant from him, for example:

It is forbidden to receive a will from the guardian of the grantor, to the doctor who treated the
giver when he was ill which resulted in the death of the grantor. To the Notary who made the
will regarding the will grant made by the grantor.

4.2 Implementation of Grants for Children Under Age

In the implementation of the grant, the grant giver must be an adult, sane and not a
husband and wife. grant or will be given to him at a later date. If the implementation of the
grant is not done in the grant letter itself, then it will be able to be done in an authentic deed
later, the original must be kept, as long as this is done while the grantor is still alive. The
implementation of the granting of grants to minors who are under guardianship or to the
benefactors, must be accepted by the guardian or the benefactor, which for that must be
authorized by the District Court. In the implementation of the grant to the grant recipient, in
addition to having to do with an authentic deed must also obtain the consent of the grant
recipient's siblings, this is to prevent the emergence of a lawsuit against the grant giver and
the grant recipient.

The implementation of the grant of hibah in the form of ownership of the objects
enshrined in the grant, even if the grant has been legally received, does not immediately
transfer hands to the recipient of the grant, other than by way of handing over moving
objects, except those that are not bodily; done by express delivery of the object by or on
behalf of the owner, or by the delivery of the keys of the building in which the object is
located. Surrender need not be made, when the material to be surrendered on the ground of
other rights has been vested in the person wishing to receive it.

While the implementation of the granting in accordance with Islamic Civil Law is
explained that the grantor is the rightful owner of the goods donated and at the time the grant
is made, is in good health both physically and spiritually. In addition, the grantor must meet
the requirements as an adult and able to take legal action and have the property or goods
donated. While those who will be given grants are everyone, both individuals and bad.

4.3 Implementation, Obstacles and Solutions in the Process of Implementing Land and
Building Grants to Minors To Realize Legal Certainty (Research Study of the
Office of Land Deed Maker Arif Rahman Hakim in Batam City).

The results of interviews with respondents regarding implementation, constraint factors
and solutions regarding the process of implementing Home Certificate Grants to Minors,
interviews were conducted orally with 1 (one) respondent related to the conditions in the
field. The respondent is Arif Rahman Hakim (28 years old) who lives in Taman Yasmin
Housing Complex Block P No. 23, Batam City. Respondents work as Land Deed Officers
(hereinafter abbreviated as PPAT) at the Land Deed Officer Arif Rahman Hakim Office in
Batam City.

In interviews with respondents, the author aims to solve the formulation of the problem
studied in the writing of this thesis. The formulation of the problem to be answered is
regarding implementation, constraint factors and solutions related to Home Certificate Grants
to Minors. Through direct interviews with these respondents, the authors get Primary Data,
namely data obtained through field research (field research). Based on the results of
interviews with respondents, the implementation of House Certificate Grants to Minors is still
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rarely carried out due to the understanding of the community who considers it negative. The
community considers that parents who donate their house certificates are still alive and in a
condition where the child or the recipient of the grant is underage, it feels too hasty and has a
sense of trust that the property donated will become a source of conflict in the future if the
ownership rights are not immediately transferred. .

Respondents said that the public's view of Land Certificate Grants to Minors was only
made if parents did not believe that other children would fairly and appropriately distribute
inheritance when their parents died. Meanwhile, according to Respondents, the House
Certificate Grants to Minors are more of a form of protection and provide legal certainty over
the ownership of assets that are donated to the third child (3) because the third child (3) is
taking care of their parents until now, while the first and second children ( 2) has lived with
his new family and or is married, so that his parents agree with the first and second children
(2) to donate his house to the third child (3) for the good and the future of the third child (3)
even though the third child (3) is in still underage.

The implementation of grants that occurred at the Office of the Land Deed Maker in
Batam City, in the case of grants to minors that occurred in Batam City, in the case of grants
to minors that occurred in Batam City, that there was a husband and wife, who had three (3)
children, one of whom is 13 years old, in the deed of the grant the mother represents or
becomes the guardian for her child as the recipient of the grant because she is still under age
and this is in accordance with the mutual agreement between husband, wife and their two
children. In this incident, it is clear that the grantee is the parents, while the recipient of the
grant is a girl who is still under age, and the guardian is her own mother according to a
mutual agreement. Provision of hubah to minors is carried out with an authentic deed made
before the Land Deed Maker Officer Arif Rahman Hakim, Bachelor of Law, Master of
Notary in Batam City.

This gift is made on the basis of the initiative of both parents for the good of their
children in the future. Regarding the certificate of the house which was initially recorded in
the name of the grantor, in this case the father, then the father gave the house and on behalf of
the daughter who was still under age, who in this case was accompanied by a guardian,
namely her mother, to appear before a Land Deed Official. Prior to the issuance of
Government Regulation no. 24 of 1997 concerning Land Registration (PP 24/1997), for those
who are subject to the Civil Code, the deed of grant must be made in writing from a Notary.
However, after the issuance of Government Regulation no. 24 of 1997, every grant of land
and buildings must be carried out with a deed of the Land Deed Maker (PPAT).

This is in accordance with the provisions of Article 37 paragraph (1) PP 24/1997, the
transfer of rights to land and ownership rights to flat units through buying and selling,
exchanging, grants, income in the company and other legal acts of transferring rights, except
for the transfer of rights through The auction can only be registered if it is proven by a deed
made by the authorized Land Deed Making Official according to the provisions of the
applicable laws and regulations. Then the loading of the deed is attended by the parties who
carried out the legal act concerned and disclaimed

5. CONCLUSION
The conclusion regarding the process of granting house certificates to minors is that the
management of the assets of minors can be carried out through representatives of parents
or guardians of minors who are still under age, either according to the law or based on
court decisions, the power of representatives or guardians should not be used to transfer,
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transfer or charge the assets of a minor, except in the case that the child's interest requires
and there must be permission from the District Court.

Conclusion Regarding Implementation, Obstacles and Solutions in the Process of
Implementing Home Certificate Grants to Minors is that in the implementation of
granting, the grantor must be an adult, healthy in mind and not husband and wife. are
under guardianship or to qualified persons, must be accepted by the guardian or guardian,
for which the District Court must authorize. In the implementation of giving a grant to the
grantee, besides having to be done with an authentic deed, it must also obtain the approval
of the siblings of the grantee, this is to prevent the emergence of a lawsuit against the
grantor and the grantee. only by leveraging, but if the object is a permanent object, the gift
must be made using an authentic deed made before a notary, because if the grant of a fixed
object is not made before a notary, the gift will be void.

6. SUGGESTION

Suggestions regarding the Legal Position regarding the Process of Granting House
Certificates to Minors is that every implementation of grants, especially to minors, must be
accompanied by parents/guardians and witnesses from other family parties so that grants can
be made clear and openly without quietly. in the case of a grant for a minor with a plot of
land and building object, registration of the transfer of rights at the local Land Office should
be carried out, of course the management is carried out by the authority of the parents so that
after the certificate is issued, the name of the minor will appear in the certificate, this is done
in the context of protection. law to the recipient of the right who is still a minor, so that no
other party, not even his own parents or siblings, will take legal action against the child's
property, except for the benefit of the child's will and there must be a stipulation or
permission from the local District Court.

Suggestions regarding the Implementation Process of Granting Assets in the Process of
Transferring Rights to Home Certificates for Minors is that parents who will provide property
grants to their children should strive for a fair distribution that does not burden the interests of
only 1 child, in its implementation there are many problems that can be solved. arise
regarding the procedure for giving it that is not in accordance with the provisions, namely in
the Civil Code, which provides grants to children for free without an authentic deed, because
if the object is a permanent object then the gift must be done using an authentic deed made
before a notary, because if the provision of fixed object grants is carried out not before a
notary, then the grant is void.
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